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Application for order for costs.
Introduction
[1] Hamilton James and Bruce Pty Limited (HJB) has made an application for costs against Michelle Gray pursuant to ss.611(2)(a) or (b) of the Fair Work Act 2009 (Cth) (FW Act).  HJB seeks the costs it incurred in relation to a Notice of Appeal filed by Ms Gray on 12 August 2011 against a decision of Senior Deputy President Kaufman.
[2] Senior Deputy President Kaufman’s decision concerned an unfair dismissal remedy application made by Ms Gray against HJB.  His Honour dismissed Ms Gray’s application on the basis that Ms Gray was not protected from unfair dismissal at the relevant time.
[3] Under s.390(1) of the FW Act, FWA may not order a person’s reinstatement, or the payment of compensation to them, unless satisfied the person was protected from unfair dismissal at the time of being dismissed.  Section 382 of the FW Act provides that a person is protected from unfair dismissal if, at the relevant time, they have completed a minimum employment period and a modern award covers them or an enterprise agreement applies to them or their annual rate of earnings and other relevant amounts are less than the high income threshold.

[4] Before his Honour, Ms Gray did not dispute that an enterprise agreement did not apply to her or that the sum of her annual rate of earnings and other relevant amounts were not less than the high income threshold.  However, she maintained she was covered by the Clerks—Private Sector Award 2010
 (Clerks Award 2010).  His Honour decided she was not covered by the Clerks Award 2010.

[5] A Full Bench of Fair Work Australia (FWA) heard Ms Gray’s Notice of Appeal on 14 September 2011 and subsequently issued a decision refusing Ms Gray permission to appeal and dismissing her appeal.

Section 611

[6] In respect of costs, s.611 of the FW Act provides as follows:
“(1)
A person must bear the person’s own costs in relation to a matter before FWA.

(2)
However, FWA may order a person (the first person) to bear some or all of the costs of another person in relation to an application to FWA if:

(a)
FWA is satisfied that the first person made the application, or the first person responded to the application, vexatiously or without reasonable cause; or

(b)
FWA is satisfied that it should have been reasonably apparent to the first person that the first person’s application, or the first person’s response to the application, had no reasonable prospect of success.

Note:
FWA can also order costs under sections 376, 401 and 780.

(3)
A person to whom an order for costs applies must not contravene a term of the order.

Note:
This subsection is a civil remedy provision (see Part 4‑1).”
HJB Submissions
[7] In support of their costs application, HJB maintained that Ms Gray’s Notice of Appeal had “no reasonable prospect of success”.
[8] In this regard they submitted that both Senior Deputy President Kaufman’s decision and the appeal decision held that it was apparent from Ms Gray’s evidence alone that her employment did not fall within the coverage of the Clerks Award 2010.

[9] HJB said that the facts available to Ms Gray at the time she commenced the appeal proceedings were:

· her contract of employment which provided her with a base salary of $160,000 per annum, eligibility to participate in the Senior Management Bonus Plan and one month’s salary in lieu of notice on termination at any time by HJB;

· the coverage terms and definitions clauses of the Clerks Award 2010; and

· the duties of the General Manager position she held at HJB.

[10] HJB went on to say that on those facts it was not reasonably open to Ms Gray to claim she was covered by the Clerks Award 2010.  Common sense dictated that the Clerks Award 2010, an award for workers who are engaged in clerical duties and which sets annualised income at no greater than $45,000, did not cover her - a high income earner on an annual salary package of $160,000 plus bonus payments, engaged as the most senior person in a State regional office of a publicly-listed recruitment company and responsible for the management of over 20 employees, most of whom were engaged as recruitment consultants.
[11] Further they said that from the facts it should have been apparent to Ms Gray that she had no reasonable prospects of overturning Senior Deputy President Kaufman’s decision and proving she was covered by the Clerks Award 2010.  At the time she instituted her appeal she had the benefit of having had her evidence tested under cross-examination.  She also had the benefit of having seen the evidence of the former General Manager of the Queensland Office of HJB and the cross-examination of that evidence.  As a result, it was not open to Ms Gray to contest Senior Deputy President Kaufman’s finding that the primary or principal purpose of her position was not to do clerical work and that the differences in the coverage clauses of the Clerks Award 2010 and the Clerical Employees Award - State 2002 (Qld)
 were only relevant if Ms Gray was engaged for the principal purpose of clerical work.

[12] HJB also maintained that Ms Gray’s appeal was made “without reasonable cause”.  This is because it should have been clear to her, on the facts apparent to her at the time she filed her Notice of Appeal, that if the FWA Full Bench granted permission to appeal any redetermination of her unfair dismissal remedy application would fail due to the level of her income and her not being covered by the Clerks Award 2010.
[13] HJB submitted that while FWA had found in Tauri v Flight Centre Limited
 that Ms Tauri was covered by the Clerks Award 2010, the facts in Tauri’s case were different and on no reasonable view was it open to Ms Gray to draw any similarity between her employment and that of Ms Tauri.
[14] HJB also said that Ms Gray was alive to the risk of a costs order being made against her prior to her commencing her appeal and made further submissions going to the FWA’s discretion to award costs against Ms Gray.

Michelle Gray’s submissions

[15] Ms Gray submitted that her original application and Notice of Appeal followed the making of a new modern award, the Clerks Award 2010.  Her argument that she was covered by the Clerks Award 2010 found support in the decision of FWA in Tauri’s case and the differences in the coverage clauses of the Clerks Award 2010 and the Clerks Employees Award - State 2002 (Qld).
  Further she submitted that the FWA decision in relation to her case clarified the meaning of the Clerks Award 2010 for future applicants.  Accordingly, Ms Gray said her case was not made without reasonable cause.
[16] In respect of whether she should have known at the time she filed her Notice of Appeal that objectively it had no reasonable prospect of success, Ms Gray submitted the answer to that question is “no” because:

(a)
her argument related to a new modern award - the Clerks Award 2010;

(b)
that award like most modern awards has replaced a number of awards dealing with clerical and administrative work in different industries and different States;

(c)
the classification structure in the Clerks Award 2010 is not identical to any of the old awards which the modern award replaced;

(d)
the Clerks Award 2010 is not a paid rates award, it is a minimum rates award so the amount earned by her is irrelevant to the determination of whether she falls within its classification structure;

(e)
in Tauri’s case, Ms Tauri who was earning a similar amount to her was found to be covered by the Clerks Award 2010;
(f)
there is little manifest difference in the duties described by her in her affidavit filed in the proceedings before Senior Deputy President Kaufman and those of Ms Tauri as described in Tauri’s case;

(g)
Senior Deputy President Kaufman erred in finding that she reported to the CEO of HJB and she was entitled to test the significance of that error;
(h)
the affidavit she filed in support of her position in the jurisdictional matter before Senior Deputy President Kaufman attested to her limited authority and power at HJB and that limited authority and power led to an argument that her position was not actually one of general manager;

(i)
simply because someone is called a “general manager” does not exclude them from the coverage of the Clerks Award 2010;

(j)
Tauri’s case dealt with classification Level 5 of the Clerks Award 2010 and she was entitled to test the extent of the coverage of classification Level 5 of the Clerks Award 2010; and

(k)
an examination of the Clerks Award 2010 in total, including its classification structure and its non-inclusion of the exemptions in the Clerks Employees Award - State 2002
 (Qld) gave rise to a legitimate question as to its coverage.
Consideration and conclusion
[17] HJB’s costs application was made on the bases that:

(a)
Ms Gray filed her Notice of Appeal “without reasonable cause”, or

(b)
it should have been reasonably apparent to Ms Gray that her Notice of Appeal had “no reasonable prospect of success”.

[18] The phrase “without reasonable cause” was considered in Kanan v Australian Postal and Telecommunications Union.
  Section 347(1) of the then Industrial Relations Act 1988 (Cth) provided that:
“A party to a proceeding (including an appeal) in a matter arising under this Act shall not be ordered to pay costs incurred by any other party to the proceeding unless the first-mentioned party instituted the proceeding vexatiously or without reasonable cause.”  (Underlining added)
[19] In Kanan’s case, Justice Wilcox said in respect of the phrase that:

“A proceeding is not to be classed as being launched ‘without reasonable cause’ simply because it fails.  As Gibbs J said in R v Moore; Ex parte Federated Miscellaneous Workers' Union of Australia (1978) 140 CLR 470 at 473, speaking of the Conciliation and Arbitration Act equivalent of s 357 (s 197A):

‘... a party cannot be said to have commenced a proceeding “without reasonable cause”, within the meaning of that section, simply because his argument proves unsuccessful.  In the present case the argument presented on behalf of the prosecutor was not unworthy of consideration and it found some support in the two decisions of this court to which I have referred.  The fact that those decisions have been distinguished, and that the argument has failed, is no justification for ordering costs in the face of the prohibition contained in s.197A.’

In Standish v University of Tasmania (1989) 28 IR 129 at 139 Lockhart J applied the qualification in ordering costs against an applicant whose case he thought ‘misconceived’, rather than simply unsuccessful. But, as the Full Court pointed out in Thompson v Hodder (1989) 29 IR 339 at 342, ‘there may be cases which could not be described properly as “misconceived” but which would nevertheless be held to have been instituted without reasonable cause’.

It seems to me that one way of testing whether a proceeding is instituted ‘without reasonable cause’ is to ask whether, upon the facts apparent to the applicant at the time of instituting the proceeding, there was no substantial prospect of success.  If success depends upon the resolution in the applicant's favour of one or more arguable points of law, it is inappropriate to stigmatise the proceeding as being ‘without reasonable cause’.  But where it appears that, on the applicant's own version of the facts, it is clear that the proceeding must fail, it may properly be said that the proceeding lacks a reasonable cause.”

[20] The phrase “no reasonable prospect of success” in the context of costs applications was considered by a Full Bench of the Australian Industrial Relations Commission (AIRC) in Deane v Paper Australia Pty Ltd.
  In that decision the Full Bench said:
“[5]
It was not disputed that for the purposes of s.170CJ(1)(a)(ii) the appeal instituted by the applicant was a proceeding begun by him. The question is whether he did so in circumstances where it should have been reasonably apparent to him that there was no reasonable prospect of success. If that question is answered in the affirmative the Commission is able to make an order for costs against him. Whether it should do so is a separate although closely related question which requires a separate exercise of discretion.

[6]
We were taken to a number of authorities which were said to bear upon the construction of s.170CJ. None of those authorities deals with the operative expression which now appears in s.170CJ(1)(b), namely: ‘no reasonable prospect of success’.

[7]
The expression ‘no reasonable prospect of success' also appears in ss.170CF(2)(d), 170CF(3)(b) and 170CF(4). Section 170CF(4) provides for the summary dismissal of an application for relief pursuant to s.170CE, by the issue of an appropriate certificate, if the Commission concludes that the application has no reasonable prospect of success.  The construction of the expression in that context was considered by a Full Bench of the Commission in Wright v Australian Customs Service.  In that case the Full Bench, drawing upon relevant authority relating to summary dismissal of proceedings in various jurisdictions, held that a conclusion that an application had no reasonable prospect of success should only be reached with extreme caution and where the application is manifestly untenable or groundless.

[8]
Making due allowance for the caution which must attend the exercise of a discretion to summarily dismiss an application, it appears to us that the approach in Wright is one we should follow. In other words, unless, upon the facts apparent to the applicant at the time of instituting the appeal, the proceeding in question was manifestly untenable or groundless, the relevant requirement in s.170CJ(1) is not fulfilled and the discretion to make an order for costs is not available.”  (Endnote omitted)

[21] In Smith v Barwon Region Water Authority,
 a Full Bench of the AIRC in considering the phrase “no reasonable prospect of success” in the context of s.650 of the Workplace Relations Act 1996 (Cth) (WR Act) concerning AIRC advice to the parties about an application for relief in respect of termination of employment said:
“[48]
Having regard to the authorities ... it seems to us that an application will have no reasonable prospects of success if it is so lacking in merit or substance as to be not reasonably arguable.”
[22] In our view there was at least one ground of appeal raised by Ms Gray in her Notice of Appeal and advanced on appeal in respect of which it could not be said that on the facts apparent to her at the time of institution her appeal had no substantial prospects of success or it was clear that the proceeding on her Notice of Appeal must fail, or the proceeding was manifestly untenable or groundless or the Notice of Appeal was so lacking in merit or substance as to be not reasonably arguable.  The ground was that in his decision Senior Deputy President Kaufman made a number of significant errors of fact and those errors were significant to his Honour’s conclusion that Ms Gray was not covered by the Clerks Award 2010.  This was a conclusion which, having regard to the provisions of ss.390(1) and 382(b) of the FW Act, made it unnecessary for FWA to determine whether Ms Gray was unfairly dismissed and precluded FWA considering whether she should be granted a remedy.  The errors of fact concerned Ms Gray’s direct reporting relationship at HJB, the nature of her tasks at HJB and the primary purpose of her job at HJB.
[23] The other grounds of appeal summarised at paragraph 24 of our earlier decision
 also lead us to the same conclusion.

[24] The new modern award, the Clerks Award 2010, had not been relevantly considered by a Full Bench.  It is in different terms to clerical awards which had been the subject of earlier decisions, including Layton v North Goonyella Coal Minies Pty Ltd.
  The application of this decision was addressed in submissions and in our earlier decision.  Consideration of the grounds of appeal required us to interpret the terms of the new modern award including the coverage and definitions clauses, the annual salary provisions, the history of earlier provisions including an exemption clause, and the terms of the Level 5 classification definition.  We also had to analyse and categorise the evidence at first instance about Ms Gray’s contact of employment, position, responsibilities and tasks at HGB, and apply that analysis and categorisation to the construction of the Clerks Award 2010.
[25] The ground of appeal referred to in paragraph 22 above raised the question of what the coverage of the Clerks Award 2010 is, and the resolution of the ground of appeal required more than the evidence about Ms Gray’s contract of employment and her position, responsibilities and tasks.

[26] In those circumstances we are not satisfied Ms Gray’s Notice of Appeal was made “without reasonable cause” or that it should have been reasonably apparent to her that her Notice of Appeal had “no reasonable prospect of success”.  HJB’s application for costs in respect of Ms Gray’s Notice of Appeal is therefore dismissed.
SENIOR DEPUTY PRESIDENT
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