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A.
Further to the decision issued by the Commission on 3 December 2009 [[2009] AIRCFB 943], the above modern award is varied as follows:

1.
By deleting cl.2 in its entirety and inserting a new cl.2—Commencement and transitional as follows:
2.
Commencement and transitional

2.1
This award commences on 1 January 2010.

2.2
The monetary obligations imposed on employers by this award may be absorbed into overaward payments. Nothing in this award requires an employer to maintain or increase any overaward payment.

2.3
This award contains transitional arrangements which specify when particular parts of the award come into effect. Some of the transitional arrangements are in clauses in the main part of the award. There are also transitional arrangements in Schedule A. The arrangements in Schedule A deal with:


minimum wages and piecework rates


casual or part-time loadings


Saturday, Sunday, public holiday, evening or other penalties


shift allowances/penalties.

2.4
Neither the making of this award nor the operation of any transitional arrangements is intended to result in a reduction in the take-home pay of employees covered by the award. On application by or on behalf of an employee who suffers a reduction in take-home pay as a result of the making of this award or the operation of any transitional arrangements, Fair Work Australia may make any order it considers appropriate to remedy the situation.

2.5
Fair Work Australia may review the transitional arrangements in this award and make a determination varying the award.

2.6
Fair Work Australia may review the transitional arrangements:

(a)
on its own initiative; or

(b)
on application by an employer, employee, organisation or outworker entity covered by the modern award; or

(c)
on application by an organisation that is entitled to represent the industrial interests of one or more employers or employees that are covered by the modern award; or

(d)
in relation to outworker arrangements, on application by an organisation that is entitled to represent the industrial interests of one or more outworkers to whom the arrangements relate.

2.
By inserting a new Schedule A as follows:

Schedule A—Transitional Provisions

A.1
General

A.1.1
The provisions of this schedule deal with minimum obligations only.

A.1.2
The provisions of this schedule are to be applied:

(a)
when there is a difference, in money or percentage terms, between a provision in a relevant transitional minimum wage instrument (including the transitional default casual loading) or award-based transitional instrument on the one hand and an equivalent provision in this award on the other;

(b)
when a loading or penalty in a relevant transitional minimum wage instrument or award-based transitional instrument has no equivalent provision in this award;

(c)
when a loading or penalty in this award has no equivalent provision in a relevant transitional minimum wage instrument or award-based transitional instrument; or

(d)
when there is a loading or penalty in this award but there is no relevant transitional minimum wage instrument or award-based transitional instrument.

A.2
Minimum wages – existing minimum wage lower

A.2.1
The following transitional arrangements apply to an employer which, immediately prior to 1 January 2010:

(a)
was obliged,

(b)
but for the operation of an agreement-based transitional instrument or an enterprise agreement would have been obliged, or

(c)
if it had been an employer in the industry or of the occupations covered by this award would have been obliged

by a transitional minimum wage instrument and/or an award-based transitional instrument to pay a minimum wage lower than that in this award for any classification of employee.

A.2.2
In this clause minimum wage includes:

(a)
a minimum wage for a junior employee, an employee to whom training arrangements apply and an employee with a disability;

(b)
a piecework rate; and

(c)
any applicable industry allowance.

A.2.3
Prior to the first full pay period on or after 1 July 2010 the employer must pay no less than the minimum wage in the relevant transitional minimum wage instrument and/or award-based transitional instrument for the classification concerned.

A.2.4
The difference between the minimum wage for the classification in this award and the minimum wage in clause A.2.3 is referred to as the transitional amount.

A.2.5
From the following dates the employer must pay no less than the minimum wage for the classification in this award minus the specified proportion of the transitional amount:

	First full pay period on or after
	

	1 July 2010
	80%

	1 July 2011
	60%

	1 July 2012
	40%

	1 July 2013
	20%


A.2.6
The employer must apply any increase in minimum wages in this award resulting from an annual wage review.

A.2.7
These provisions cease to operate from the beginning of the first full pay period on or after 1 July 2014.

A.3
Minimum wages – existing minimum wage higher

A.3.1
The following transitional arrangements apply to an employer which, immediately prior to 1 January 2010:

(a)
was obliged,

(b)
but for the operation of an agreement-based transitional instrument or an enterprise agreement would have been obliged, or

(c)
if it had been an employer in the industry or of the occupations covered by this award would have been obliged

by a transitional minimum wage instrument and/or an award-based transitional instrument to pay a minimum wage higher than that in this award for any classification of employee.

A.3.2
In this clause minimum wage includes:

(a)
a minimum wage for a junior employee, an employee to whom training arrangements apply and an employee with a disability;

(b)
a piecework rate; and

(c)
any applicable industry allowance.

A.3.3
Prior to the first full pay period on or after 1 July 2010 the employer must pay no less than the minimum wage in the relevant transitional minimum wage instrument and/or award-based transitional instrument for the classification concerned.

A.3.4
The difference between the minimum wage for the classification in this award and the minimum wage in clause A.3.3 is referred to as the transitional amount.

A.3.5
From the following dates the employer must pay no less than the minimum wage for the classification in this award plus the specified proportion of the transitional amount:

	First full pay period on or after
	

	1 July 2010
	80%

	1 July 2011
	60%

	1 July 2012
	40%

	1 July 2013
	20%


A.3.6
The employer must apply any increase in minimum wages in this award resulting from an annual wage review. If the transitional amount is equal to or less than any increase in minimum wages resulting from the 2010 annual wage review the transitional amount is to be set off against the increase and the other provisions of this clause will not apply.

A.3.7
These provisions cease to operate from the beginning of the first full pay period on or after 1 July 2014.

A.4
Loadings and penalty rates

For the purposes of this schedule loading or penalty means a:


casual or part-time loading;


Saturday, Sunday, public holiday, evening or other penalty;


shift allowance/penalty.

A.5
Loadings and penalty rates – existing loading or penalty rate lower

A.5.1
The following transitional arrangements apply to an employer which, immediately prior to 1 January 2010:

(a)
was obliged,

(b)
but for the operation of an agreement-based transitional instrument or an enterprise agreement would have been obliged, or

(c)
if it had been an employer in the industry or of the occupations covered by this award would have been obliged

by the terms of a transitional minimum wage instrument or an award-based transitional instrument to pay a particular loading or penalty at a lower rate than the equivalent loading or penalty in this award for any classification of employee.

A.5.2
Prior to the first full pay period on or after 1 July 2010 the employer must pay no less than the loading or penalty in the relevant transitional minimum wage instrument or award-based transitional instrument for the classification concerned.

A.5.3
The difference between the loading or penalty in this award and the rate in clause A.5.2 is referred to as the transitional percentage.

A.5.4
From the following dates the employer must pay no less than the loading or penalty in this award minus the specified proportion of the transitional percentage:

	First full pay period on or after
	

	1 July 2010
	80%

	1 July 2011
	60%

	1 July 2012
	40%

	1 July 2013
	20%


A.5.5
These provisions cease to operate from the beginning of the first full pay period on or after 1 July 2014.

A.6
Loadings and penalty rates – existing loading or penalty rate higher

A.6.1
The following transitional arrangements apply to an employer which, immediately prior to 1 January 2010:

(a)
was obliged,

(b)
but for the operation of an agreement-based transitional instrument or an enterprise agreement would have been obliged, or

(c)
if it had been an employer in the industry or of the occupations covered by this award would have been obliged

by the terms of a transitional minimum wage instrument or an award-based transitional instrument to pay a particular loading or penalty at a higher rate than the equivalent loading or penalty in this award, or to pay a particular loading or penalty and there is no equivalent loading or penalty in this award, for any classification of employee.

A.6.2
Prior to the first full pay period on or after 1 July 2010 the employer must pay no less than the loading or penalty in the relevant transitional minimum wage instrument or award-based transitional instrument.

A.6.3
The difference between the loading or penalty in this award and the rate in clause A.6.2 is referred to as the transitional percentage. Where there is no equivalent loading or penalty in this award, the transitional percentage is the rate in A.6.2.

A.6.4
From the following dates the employer must pay no less than the loading or penalty in this award plus the specified proportion of the transitional percentage:

	First full pay period on or after
	

	1 July 2010
	80%

	1 July 2011
	60%

	1 July 2012
	40%

	1 July 2013
	20%


A.6.5
These provisions cease to operate from the beginning of the first full pay period on or after 1 July 2014.

A.7
Loadings and penalty rates – no existing loading or penalty rate

A.7.1
The following transitional arrangements apply to an employer not covered by clause A.5 or A.6 in relation to a particular loading or penalty in this award.

A.7.2
Prior to the first full pay period on or after 1 July 2010 the employer need not pay the loading or penalty in this award.

A.7.3
From the following dates the employer must pay no less than the following percentage of the loading or penalty in this award:

	First full pay period on or after
	

	1 July 2010
	20%

	1 July 2011
	40%

	1 July 2012
	60%

	1 July 2013
	80%


A.7.4
These provisions cease to operate from the beginning of the first full pay period on or after 1 July 2014.

3.
By renumbering Schedule A to D as B to E respectively.
4.
By updating the Table of Contents accordingly.
B.
The order commences on 1 January 2010.
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