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[1]
This decision deals with an application made by the Chiropractors’ Association of Australia (CAA) seeking to remove the occupation of chiropractors from the Health Professionals and Support Services Award 2010
 (the modern award). The application was made pursuant to s.576H of the Workplace Relations Act 1996 and was not determined by 31 December 2009. This application will be determined by Fair Work Australia pursuant to item 14 of Schedule 5 to the Fair Work (Transitional Provisions and Consequential Amendments) Act 2009.

[2]
The basis upon which CAA seeks the removal of chiropractors from the coverage of the modern award is that:


there are no awards covering chiropractors;

chiropractors have historically been award free; and

there is a significant variation in employment arrangements including fee for service arrangements.
[3]
The Health Services Union (HSU) opposes the removal of chiropractors from the coverage of the modern award and argues that chiropractors should have the same safety net as other health professionals. HSU rejects the submission that the modern award would alter employment arrangements pointing out that chiropractors are employees.

[4]
CAA submits that the creation of modern awards was not intended to cover persons who have traditionally been award free. It relies upon paragraph 2(a) of the award modernisation request. It is worth setting the paragraph out in full:

“2. The creation of modern awards is not intended to:

(a) extend award coverage to those classes of employees, such as managerial employees, who, because of the nature or seniority of their role, have traditionally been award free. This does not preclude the extension of modern award coverage to new industries or new occupations where the work performed by employees in those industries or occupations is of a similar nature to work that has historically been regulated by awards (including State awards) in Australia;”
[5]
It can be seen that it is not a blanket exemption to persons who have not been covered by awards as the request goes on to say that it does not preclude the extension of modern awards where the work performed is of a similar nature to work that has historically been regulated by awards. The modern award covers physiotherapists and occupational therapists. In our view the occupation of chiropractor can be regarded as similar in character to those occupations that have been historically covered by award regulation. Seen in this light we accept the view of the HSU that chiropractors should have the same safety net as other health professionals.

[6]
On this basis and given the objection of HSU, we reject the application.

[7]
In its application, the CAA made a number of observations about chiropractic assistants. The matters raised do not require a decision by us.
PRESIDENT
** end of text **
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� Schedule 5 was modified by the Fair Work Legislation Amendment Regulations 2009 (No.2) on 14 December 2009.
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