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[1]
This decision concerns an application by the United Firefighters’ Union of Australia (UFU) to vary the Fire Fighting Industry Award 2010.
 The application was made pursuant to s.576H of the Workplace Relations Act 1996 and was not determined by 31 December 2009. The application will be determined by Fair Work Australia pursuant to item 14 of Schedule 5 to the Fair Work (Transitional Provisions and Consequential Amendments) Act 2009.

Clause 2.6(d)

[2]
The UFU seeks the omission of paragraph 2.6(d) because it relates only to outworkers and, as such, can have no application in the fire fighting industry. The Metropolitan Fire and Emergency Services Board (MFESB) opposes the change but only on the basis that cl.2.6 is a standard clause. We agree with the UFU that there can be no question of outworking in the fire fighting industry.  Notwithstanding that cl.2.6 is a standard clause, we will omit paragraph 2.6(d) because it is pointless to leave in place a subclause that can have no possible operation.

Definitions with regard to Fire Service Communications Controller - Clause 3.1

[3]
It is unnecessary to include a definition for ‘Fire Service Communications Controller’ as sought by the UFU. That label refers to a particular classification which is adequately defined in Schedule B at B.1.8 and is a public sector position only.

[4]
The UFU also sought the inclusion of a reference to ‘Fire Service Communications Controller’ in the definitions of ‘appointed station’ and ‘duty station’. Those definitions are used only in the context of travelling allowance and relieving allowance.  It is conceivable that employees occupying the position of Fire Service Communications Controller will be required to perform duty, or to relieve, at stations other than their usual place of work. It is appropriate that such employees have access to those allowances in such circumstances. We will amend the definitions of ‘appointed station’ and ‘duty station’ accordingly.
Consultation—Clause 8.2(b)

[5]
The UFU seeks to have the word “after” in clause 8.2(b), the standard consultation clause, changed to “before” in relation to when discussions in respect of a definite decision to change has been made. Clause 8 is a standard clause. The wording of that clause was settled after careful consideration by the Full Bench. The present application contains no detailed grounds in support and there were no submissions accompanying the application.  We are not persuaded that we should vary the clause in the manner sought by the UFU. We agree that the intention of the clause is to ensure consultation over change before such change happens.  The issue is identifying when, in relation to the decision making process, consultation should occur. The Full Bench has taken the view that consultation should occur when a “definite decision” to implement change has been made, albeit that this must be before such decision is implemented.

Dispute resolution—Clause 9.1 and 9.3

[6]
The UFU seeks a change to define what is meant by the expression “the parties” in the standard Dispute Resolution clause. Beyond asserting that there is ambiguity, there were no other grounds and no submissions in support of such a variation. We are not persuaded that there is any relevant ambiguity; the notion of “parties” to a dispute is well understood. Given the terms of cl.9.5, the change suggested by the UFU is unnecessary in any event.

Classification of Leading Fire Fighter—Clauses 3.1, 15.1, 16.1 and Schedule B

[7]
Due to an administrative error, the classification of Leading Fire Fighter, which appears in the main underlying award, was omitted from the Fire Fighting Industry Award 2010.  The MFESB agrees that this classification should be included in the award. We will vary the award to correct this error.

Clause 17—Watchroom allowance

[8]
The UFU contends that the award should include a watchroom allowance. The Full Bench made a considered decision not to include that allowance and no proper basis is advanced by the UFU for including it as a variation.  We again note that the specification of that allowance in the key underlying award, the Victorian Firefighting Industry Employees Interim Award 2000,
 is confined in its operation to “No.1 Station” which the Full Bench indicated that it took to be a reference to a particular station in the MFESB. The UFU put forward nothing to challenge the correctness of that indication. It is beside the point that private sector employers operate watchrooms. On a strict reading of the underlying award the watchroom allowance in that award is not payable by such private sector employers.

Clause 25.4—Meal Breaks for private sector day workers

[9]
The UFU sought a variation to clarify whether an employee is entitled to leave the employer’s premises during an unpaid meal break or, if not, whether the break is paid.  The MFESB, although not directly affected, essentially supported the UFU position. We agree that the position is not clear. A sentence will be added to the end of cl.25.4 as follows:

25.4 
Employees will be provided with an unpaid meal break of a minimum of half an hour to be taken between 12.00 noon and 2.00 pm. If an employee is directed to remain at the normal place of employment such meal break will be paid.

PRESIDENT
** end of text **
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� Schedule 5 was modified by the Fair Work Legislation Amendment Regulations 2009 (No.2) on 14 December 2009.
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