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Workplace Relations Act 1996
s.576H—Commission may vary modern awards

Fair Work (Transitional Provisions and Consequential Amendments) Act 2009

Sch 5, Item 14—Variation of modern award

LIQUOR, HOSPITALITY AND MISCELLANEOUS UNION

(AM2009/208)

CLEANING SERVICES Award 2010

[MA000022]

	JUSTICE GIUDICE, PRESIDENT
VICE PRESIDENT LAWLER
VICE PRESIDENT WATSON
SENIOR DEPUTY PRESIDENT WATSON
SENIOR DEPUTY PRESIDENT HARRISON
SENIOR DEPUTY PRESIDENT ACTON
COMMISSIONER SMITH
	MELBOURNE, 26 march 2010


[1] This decision concerns an application by the Liquor, Hospitality and Miscellaneous Union (LHMU) to vary the Cleaning Services Award 2010
 (the modern award). The application was made on 31 December 2009 pursuant to s.576H of the Workplace Relations Act 1996 and was not determined by 31 December 2009. The application will be determined by Fair Work Australia pursuant to item 14 of Schedule 5 to the Fair Work (Transitional Provisions and Consequential Amendments) Act 2009.

[2] The amendment seeks to vary Schedule A – Savings Provisions and Schedule B –Transitional Provisions of the modern award to rectify errors and omissions made in drafting these Schedules. The Schedules are expressed in both a narrative form and by the inclusion of tables which translate the application of those provisions in terms of actual rates for each of the award-based transitional instruments that the modern award replaces. In the initial drafting of those tables some omissions occurred. An example of this is the failure to accurately provide in those schedules for employees of cleaning contractors previously covered by the Private Contractors (Public Hospitals) Award,
 and the Health Services Employees Award,
 both award-based transitional instruments applying in South Australia. These employees were previously considered to be part of the health sector but are now covered by the Cleaning Services Award 2010.
[3] In the course of consultations both the LHMU and the Building Services Contractors Association of Australia (BSCAA) proposed additional amendments designed to rectify other errors in the schedules and also to clarify any potential ambiguity in the provisions of the modern award. All of these issues were able to be resolved with the exception of one.
[4] The outstanding issue relates to the application of the public holiday penalty to the saved rates of pay applying to employees previously covered by the Cleaning and Building Contractors (State) Award,
 an award-based transitional instrument applying in New South Wales (the state award). The state award provides for ‘spot rates’ which incorporate a loading for part-time and casual employees and various shift work and weekend work. These rates operate instead of a loading expressed as a percentage of the ordinary hourly rate. The LHMU contends that cl.18(v) of the state award provides that for work on public holidays employees are to be paid at the rate of double time and one half of the ‘spot rate’ rather than of the ordinary hourly rate and that this should be reflected in the savings provisions of the modern award. It concedes that there is some uncertainty as to the legal effect of the provisions in the state award but relies on past industry practice and past advice given by both the LHMU and BSCAA – NSW.
[5] BSCAA contends that the state award is not expressed in terms which would support the interpretation claimed by the LHMU and that the usual interpretation of such provisions is that the public holiday penalty is paid on the ordinary hourly rate (inclusive of the part-time or casual loading). That is what should apply to saved rates during the transitional period.
[6] Neither party was able to refer to any decision of the New South Wales Industrial Relations Commission dealing with this issue. The clause itself does not refer to the rate to which the penalty should be applied. In those circumstances the usual approach would be to apply the penalty to the employee’s ordinary hourly rate. This is consistent with the provisions of the modern award.
[7] A late submission was received from the Spotless Group (which is a member of BSCAA) that opposed the making of the variations sought and raised two specific issues in relation to the application of cl.29 of the modern award and to the relationship between that clause and the application of Schedules A and B. In our view cl.29.4(b) satisfactorily addresses the first of the issues and cl.A.4.4 of Schedule A and cl.B.4.3 of Schedule B, as contained in the agreed variation, address the second.
[8] The LHMU and BSCAA have prepared a draft order containing the amendments which they agree are necessary to reflect the appropriate application of previous decisions of the Full Bench with respect to the modern award. That order is consistent with those decisions. Where the parties have not agreed the order will provide that for the purposes of Schedules A and B of the award the public holiday penalty will be applied to the saved rate exclusive of any penalty for shift work or weekend work.
PRESIDENT
Decision Summary
	
	
	AWARD − variation − modern award − rectify errors and omissions to Schedules − public holiday penalty − s576H Workplace Relations Act 1996 − Schedule 5 Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 − Full Bench − application by LHMU to rectify errors and omissions to Schedule A and B − AIRC did not decide matter by 31 December 2009 hence determined by FWA pursuant to FW(TP&CA) Act 2009 − LHMU and Building Services Contractors Association of Australia (BSCAA) resolved all errors and clarifications to Schedules with exception of the application of public holiday penalty to the saved rates of pay − where the parties have not agreed, the public holiday penalty will be applied to the saved rate exclusive of any penalty for shift work or weekend work.

	Cleaning Services Award 2010

	AM2009/208
	[2010] FWAFB 2412

	Giudice J
Lawler VP
Watson VP
Watson SDP
Harrison SDP
Acton SDP
Smith C
	





Melbourne
	





26 March 2010

	Citation: Cleaning Services Award 2010 [2010] FWAFB 2412 (26 March 2010)


** end of text **
� MA000022.


� Schedule 5 was modified by the Fair Work Legislation Amendment Regulations 2009 (No.2) on 14 December 2009.
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